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IN THE UTAH COURT OF APPEALS

BENNY F. CUMMINS,

:

Applicant/Petitioner

:

v.

:

Case Nn, 900431-CA

ATHENS COMPANY, INC./
W O R K E R S COMPENSATION FUND
U T A H and
T H E EMPLOYERS REINSURANCE FUND

Priority N o . 7

«

D e f e n d a n t s , Respondents
BRIEF OF RESPONDENT
JURISDICTION
This court has jurisdiction to hear th is matter pursuai i t: 1
Utah Code Annotated Sections 25-1-86 (1988), 63-46b-16 ( 1 9 8 8 ) , and
.'8--la-.3 i| 2) ;,..i| ; 1 "18 8) .
NATURE OF THE PROCEEDINGS
Applicant has petitioned this court * r review of a final
order

..

) i" i11.

±ndustr i a 1 "C' o mm i s s i o n .. I 111' < i

That Order dismissed his claim

for

permanent total

disability

benefits against the defendants.
STATEMENT OF THE ISSUES
The only issue presented for this court to decide

A

* whether

^ras substantial evidence to support a dismissal of M r .
Cummins

- for benefi

- 1

•

CONSTITUTIONAL PROVISIONS. STATUTES AND RULES
Mr*

Cummins1

brief correctly asserts that there are no

determinative statutes except as generally listed in his brief.
This is a question of fact.

The Industrial Commission made its

determination based on a question of fact, not of law.
STATEMENT OF THE CASE
NATURE OF THE CASE
A.

This is a petition from an order of the Industrial

Commission denying claimant Benny Cummins, workers compensation
benefits for a claimed industrial accident.

The Commission Order

(Appendix A) affirmed the Order of the Administrative Laiw Judge and
adopted the Findings of Fact and Conclusions of Law of the
Administrative Law Judge as set forth in her order of March 8, 1989
(Appendix B) .
COURSE OF PROCEEDINGS
B.

A more detailed chronological history of the proceedings

in this case is set forth below in defendants statement of facts.
Mr. Cummins' first Application for Hearing was filed before the
Industrial Commission on April 11, 1986.

The Administrative Law

Judge entered her order in that matter on June 30, 1987 (Appendix
I) finding that Mr. Cummins was not totally disabled as a result of
the industrial accident after February 26, 1986.

That order was

not appealed. A second Application for Hearing was filed on March
2, 1989.

Mr. Cummins waived his right to a hearing and the case

was referred back to essentially the same Medical Panel which
reviewed the case in 1987.

The first Medical Panel report is
-2-

contained at Appendix D and the second Medical Panel report is
contained

at

Appendix

Administrative
(Appendix Hi ,

proceedii

Law Judge entering

n

an order

March

This .ippf-fil resulted from that order,

has since filed a third Application for Hearing.

1990

(Mr, Dabney

M

IIPIN-

;ed

that he is arguing the same issues in that case as he is arguing
here before t h i'.-

« n1 f ' n
STATEMENT OF FACTS

A review of the applicant's medical, social and legal history
both prior ' ,i wvi J 1 " - " Uie industrial accident is essential to an
understanding of the issues to be decided by this court.
Born

February

-**•>• in Illinois, Mr. Cummins' parents

divorced whej

moved with his

mother first to Arizona and then

His mother "had *

nervous breakdown" and was hospitalized "for many years
life" first
State Hospital where she died,
Cummins reports that

Although Mr.

graduated from Kearns High School

and served LM the «, .«
225),

his medical records indicate he was in the service only from

December 1 *:>'/:i. to March nf 1972.

He was discharged for "an acute

depressive reaction" and refus, cj I u uindn'it) i i k i L U b s d i j y ineii 11 M I I i > n i
by way of a cystoscopy "
i '< 1

I

I , 2 06,

212 ana

was thought to be prostatitis.
.

It was later found that he hac _
T

bladder tumor, as suspected, which was remo^
Yeldermanr _•_

September

(R.

-

(P, Vol .

.

j

The first record of medical treatment for Mr. Cummins• low
back pain was on March 22, 1977 at the emergency room of Valley
West Hospital.

(R. Vol. I at 203).

Mr. Cummins testified however

that he first injured his back while "hanging some sheet rock at my
home."

(R. Vol. Ill at 13) . He was treated for this injury by Dr.

Robert H o m e

whose records indicate the incident occurred on

October 25, 1977.

(R. Vol. I at 153). On that date, Mr. Cummins

apparently slipped off a saw horse on which he was standing and
fell down some stairs.

This resulted in a muscle spasm for which

he was off work for "a couple of months."

(R. Vol. Ill at 13).

Dr. H o m e released him to return to work on January 3, 1978.
Mr. Cummins returned to Dr. H o m e on May 15, 1978 stating
that because of the same pain he had suffered from the October 25,
1977 fall, he had been unable to work since April 24, 1978.

Dr.

H o m e noted that it was "of inter est... that when I came into the
examining room he was laying on his stomach which I thought was
kind of strange for someone who had so much back pain."
I at 153).

(R. Vol.

Mr. Cummins' complaints were of pain on the right side

of his back and right leg.
When his condition did not improve, Dr. H o m e recommended
hospitalization for conservative treatment on July 5, 1978.

Mr.

Cummins canceled and was rescheduled for July 10, 1978.

Mr.

Cummins again canceled the scheduled hospitalization. (R. Vol. I at
152) . Mr. Cummins told Dr. H o m e that the reason he canceled was
because his wife was expecting a child and he did not want to leave

-4

her.

That child was not born until five months later on December

14, 1978.
In August of 1978 Dr. Home scheduled Mr. Cummins for a third
time for hospitalization for conservative care and possibly a
myelogram. Although Mr. Cummins did report to the hospital for the
conservative care on or about August 6, 1978, the myelogram was not
accomplished

as scheduled.

Dr. Home's notes regarding this

abortive attempt to obtain the myelogram state "The patient has
made no improvement and was scheduled for a myelogram tomorrow but
he got mad and left the hospital tonight." (R. Vol. I at 152).

He

remained off work through August 21, 1978 when he was admitted to
the hospital on a stretcher after being in an automobile accident.
When admitted to the Cottonwood hospital emergency room, Mr.
Cummins complained of pain in his neck and head.

(R. Vol. I at 152

and 182).
Mr. Cummins testified that it was injuries sustained in this
August 21, 1978 automobile accident which prevented him from
working through at least the end of 1980 (R. Vol. Ill at 12).

His

medical records, however, indicate that his last day of work was on
April 24, 1978 when he quit as a result of the saw horse injury of
October 25, 1977, and that he was not working on August 21, 1978
when he was involved in the automobile accident. Additionally, Mr.
Cummins

complained

of

neck

and

head

pain

after

the

August

automobile accident and all of his subsequent treatment has been to
the right side of his low back.

-5-

After the abortive attempt to obtain a myelogram on August 8,
1978, it was finally accomplished more than one year later on
September

20, 1979.

The results were normal and Dr.

diagnosed Mr. Cummins as suffering from a low back sprain.

Home
(R.

Vol. I at 149). On April 7, 1980 Dr. H o m e released Mr. Cummins
for full duty work. Instead, Mr. Cummins took a medical leave from
Kennecott Copper Corporation in November of 1980, never having
returned to work.
Dr. H o m e continued to treat Mr. Cummins throughout 1981,
although his notes indicate that he was unable to find anything of
significance wrong with him. The muscle spasm was characterized by
the doctor as "very minimal"

(R. Vol. I at 148) . In July of 1981

Dr. Home's office notes indicate an incident of inappropriate drug
seeking behavior.

Mr. Cummins was given prescriptions for Valium

on June 25, 1981, July 7, 1981 and again on July 14, 1981, 28 pills
each time. On July 31, 1981 Mr. Cummins called Dr. Hornefs office
wanting "his Valium and something for pain.

Dr. H o m e was out of

town so I told him he would have to call Tues(day) when Robert
(Home) got back.
hung up on me."

He got mad and said h€*fd go to another Dr. and
(R. Vol. I at 145).

On August 22, 1981 Dr. Home's office notes indicate that Mr.
Cummins was working as a "meter reader" but by October 17, 1981
that he had to quit "because it hurt so bad he couldn't stand it."
(R. Vol. I at 144) . Although Mr. Cummins told Heal and Associates
he earned an Associates Degree from Utah Technical College in
Business, Management and Accounting in 1982, (R. Vol. I at 225),
-6-

his testimony at the hearing mentions nothing of this schooling (R.
Vol. Ill at 27). Between the time he left Kennecott in 1980 and
the injury of August 23, 1984, Mr. Cummins testified that he
"had^t been able to work really a lot, due to my injuries from
Kennecott."

(R. Vol. Ill at 27).

It is assumed that he meant the

fall from the saw horse at his home and/or the automobile accident
which occurred while he was employed at Kennecott, but which were
not work related.

Although Mr. Cummins "hadnft been able to work

really a lot" or at all from April 24, 1978 until he started with
Athens Company on April 5, 1984 because of his back problems, Mr.
Cummins testified that he had "no really bad major back problems"
prior to the industrial injury of August 23, 1984. (R. Vol. Ill at
27) .
On April 5, 1984 Mr. Cummins was hired by Athens Company, the
defendant, dba ColorTyme, to work in accounting and as a delivery
person. (R. Vol. Ill at 28).

On August 23, 1984 he was removing a

dryer from a home when he dropped the dryer which caused a step to
break.

He apparently fell on his buttocks re-injuring his back.

Mr. Cummins first sought care for this injury from his long
time family physician, Dr. Burton F. Brasher.

(R. Vol. Ill at 17).

Dr. Brasher diagnosed lumbar strain and stated that he anticipated
Mr. Cummins could return to work on October 1, 1984 with no
permanent injury. (R. Vol. I 108 and 111).
When he continued to complain of pain, Mr. Cummins was
hospitalized at Pioneer Valley Hospital for three days of bed rest
on September 4, 1984.

(R. Vol. I at 102).
7

He was seen in

consultation at the hospital by Dr. A. F. Martin, M.D.

On

September 19, 1984 Dr. Martin diagnosed "low-grade sciatica" and
felt that Mr. Cummins could return to work as of that date "if his
job didn't entail any lifting."

(R. Vol. I at 100). Up to this

point in time it should be noted that Mr. Cummins1 complaints were
all related to the right side of his back and his right leg.

Dr.

Martin ordered a CT scan on October 3, 1984.
There is an indication in Dr. Martinfs office records of
inappropriate drug seeking behavior by Mr. Cummins on October 15,
1984 "[P]atient states he went to Heber for the weekend and left
his [prescription] there....Gave 36 Talwin 50 mg." and again on
October 19, 1984 Dr. Martinfs notes state "patient called for
refill on Talwin. He told me this prescription had been filled on
Saturday and argued with me.

We have record of his message on

Monday 10-15-84. Patient hung up on me as I was talking.

Patient

called back later asking if Dr. Irvine would refill Talwin. He has
also ask (sic) we call [the prescription] to different pharmacies.
Kearns, K-mart and Smiths.
105) .

It was not filled."

(R. Vol. I at

Even though he was given at least one prescription for

Talwin from Dr. Martin on October 15, 1984 and that prescription
was filled, Mr. Cummins also obtained three prescriptions for
Talwin from Dr. Brasher on September 24, 1984, October 13, 1984 and
again on October 22, 1984.

Dr. Brasher's office notes on October

22, 1984 state that Mr. Cummins was told he would not refill the
prescription again.

(R. Vol. I at 114).

-8-

Dr. Martin finally

referred

Mr.

Cummins

consideration.

to

Dr.

Robert

Morrow

for

surgical

(R. Vol. I at 97).

Dr. Morrow saw Mr. Cummins on October 30, 1984, noting that he
complained of pain on the right side.

Dr. Morrow's notes state

that "the patient has diffuse superficial tenderness....11

(R. Vol.

I at 90).
The verbal report of CT scan from Pioneer Valley Hospital
done on October 5, 1984 shows a small localized disc
herniation at L5-S1 on the left side with disc
degeneration and small fleck of calcification. There is
no real significant displacement of nerve roots existing
at this level. The findings do not correlate with side
of
symptoms
involved.
The
findings
are
questionable... .The diagnosis is small disc herniation of
uncertain clinical significance.
I recommended
continuation with conservative care and Colchicine
therapy. (R. Vol. I at 93).
The formal report on that CT scan confirmed Dr. Morrowfs concerns
noting that the small herniation was on the left side even though
Mr. Cummins complained of pain on the right side.

(R. Vol. I at

81) . Dr. Morrow did not believe that Mr. Cummins1 condition would
result in any permanent injury or deformity.

(R. Vol. I at 94) .

The next day, October 31, 1984, Mr. Cummins
called [Dr. Morrow1s] office very demanding and
irrational, demanding pain medications, specifically
Talwin or Percodan. He would not consider any other form
of medication, nor listen to any explanation of why I do
not use these habit forming medications. He was so angry
and irrational, he was yelling into the telephone and his
voice was very shaky and uneven. All medications were
denied. (R. Vol. I at 90).
Mr. Cummins testified at the hearing that he refused to treat with
Dr. Morrow further because of the doctor's refusal to prescribe
pain medication.

(R. Vol. Ill at 35).
-9-

On November 16, 1984 Dr. Martin wrote the Workers Compensation
Fund that Mr. Cummins "virtually forced his way into my office
again today" and that Dr. Martin did not intend "to refill any
further pain medications for him, nor to see him in the office
again."

(R. Vol. I at 96).

Mr. Cummins then requested a change of doctors from Dr. Morrow
to Dr. Thomas Soderberg which was granted by the defendant, Workers
Compensation Fund of Utah.
performed

chemonucleolysis

On January 8, 1985 Dr. Soderberg
by

injecting

chymopapain

into Mr.

Cummins1 back. The next day Dr. Soderberg reported Mr. Cummins had
"very little back pain [and] was discharged" from the hospital. (R.
Vol. I at 68) . Dr. Soderberg also reported on January 9, 1985 that
Mr. Cummins could return to work in six to eight weeks,

(R. Vol.

I at 64).
On January 17, 1985 Dr. Soderberg reported that Mr. Cummins
had experienced a severe headache aft€»r his release* from the
hospital and also left facial nerve palsy.

Some low back pain and

right leg pain had also returned by that date.

(R. Vol. I at 68).

On March 25, 1985 Dr. Dennis Thoen performed a repeat CT scan
at the request of Dr. Soderberg and found "no signs of disc
herniation."

(R. Vol. I at 77).

Dr. Soderberg continued with conservative care, including
physical therapy, throughout most of 1985. On August 2, 1985, just
one year after the accident, Dr. Soderberg recommended surgery and
Mr. Cummins agreed.

Dr. Soderberg1s report of September 18, 1985

stated that "with open surgery, we will be able to accomplish
-10-

relief of back and leg pain and get him back to work within the
next four to six months."

(R. Vol. I at 52) . Surgery was approved

by the defendants and scheduled for October 15, 1985.

On the day

he was to report for surgery, Mr. Cummins told Dr. Soderberg that
his father recently died and he wanted to postpone the procedure.
(R. Vol. I at 50).
Dr. Soderberg had also recommended physical therapy.

On

October 2, 1985 his physical therapist reported that Mr. Cummins
had re-injured his back while lifting a can and that he had not
been "consistent in his physical therapy visits."
73) .

(R. Vol. I at

Mr. Cummins stopped attending physical therapy sessions

altogether on October 22, 1985. (R. Vol. I at 72).
Further attempts to schedule the surgery recommended by Dr.
Soderberg were delayed at Mr. Cummins request because of his
pending divorce action.
On February 26, 1986 an Independent Medical Examination was
performed by Dr. Spencer at the request of the Workers Compensation
Fund. Dr. Spencer determined that Mr. Cummins' back condition was
stable and he was therefore able to work.
having a 6% impairment due to his back.

He also rated him as
On March 20, 1986 the

Workers Compensation Fund notified Mr. Cummins that Dr. Spencer had
recommended that additional diagnostic tests be performed prior to
any surgery.
On April 11, 1986, Mr. Cummins filed an Application for
Hearing with the Industrial Commission.

(R. Vol. I at 4).

It is

not clear from reading this Application what benefits Mr. Cummins
-11-

was claiming as of the date he filed that document; however, it was
later determined that his claim was for temporary total disability
beyond

the date of February

impairment.

26, 1986

and permanent

partial

The question of payment of the surgery was no longer

at issue since defendants had again authorized payment without the
necessity of the additional tests recommended by Dr. Spencer.
Dr. Soderberg scheduled surgery for Mr. Cummins on May 20,
1986 and again on June 3, 1986. Mr. Cummins did not appear at the
hospital on either date. Mr. Cummins testified at the hearing that
the reason he did not have the recommended surgery was that he had
decided not to proceed with the surgery.
A

hearing

was

originally

set

on

(R. Vol. Ill at 3, 19).
Mr.

Cummins1

worker's

compensation claim before the Industrial Commission for June 18,
1986.

On June 16, 1986 Mr. Cummins1 attorney requested that the

matter be continued without date.

Between that date and the

eventual hearing on February 26, 1987, Mr. Cummins sought care for
psychological conditions, but received no care for his back.

On

November 12, 1986 Mr. Cummins self-referred to Salt Lake County
Mental Health where he was treated through December 9, 1986.

He

was diagnosed as having an adjustment disorder with depressed mood,
intermittent explosive disorder, anti-social personality disorder,
back problems, severe stressors and a poor level of cidjustment.
The report of the initial interview concludes by stating that Mr.
Cummins "problems are more or less life long maladaptive patterns.11
(R. Vol. I at 22).

When seen again on November 18, 1986, the Salt

Lake County Mental Health notes state that Mr. Cummins was treated
-12-

by psychiatrist Dr. Peter Nielson in October and November of 1983
(prior to the accident) but that "he didn't follow through with
treatment."

(R. Vol. I p 24)

At the time of the hearing on February 26, 1987, defendants
learned of this treatment for the first time and also learned that
Mr. Cummins considered his psychological treatment to be causally
related to his industrial accident of August 23, 1984. Mr. Cummins
testified that he had been undergoing psychological treatment
because "I canft work right now."

(R. Vol. Ill at 26)

A review of the entire transcript of the proceedings held on
February 27, 1987 is enlightening. Mr. Cummins clearly answers all
questions with no evidence of psychological problems.

He also

testified that he was on "psychotic medication" at the time of the
hearing. This undoubtedly made an impression on the Administrative
Law Judge who was to decide the same case two years later.
At the conclusion of that hearing the Administrative Law Judge
sent the matter to a Medical Panel consisting of Drs. Louis G.
Moench, M. D. (psychiatrist), Boyd G. Holbrook, M. D. (orthopedic
surgeon) and Madison H. Thomas, M. D. (neurologist) with the latter
as chairman.
During this same time period Mr. Cummins was pursuing a claim
for disability with the Social Security Administration.

He first

filed for a disability determination on December 16, 1986 and his
application was granted by Social Security on March 28, 1987 with
a finding that disability began on November 11, 1986 and was due to
his paranoid schizophrenia. It was found that the back problem did
-13-

not contribute to this disability and that Mr. Cummins was well
equipped to work with the slight limitation caused by his back
strain.

(Appendix C).

The Medical Panel, appointed by the Industrial Commission,
filed its report on April 28, 1987 finding that "The period of time
during which the applicant has been temporarily

cind totally

disabled as a result of the industrial injury after February 26,
1986 is none."

In addressing future medical treatment, the panel

noted that "with appropriate counseling and medication treatment
for this, [Mr. Cummins1 personality difficulties] it is to be hoped
that stabilization and help in the direction of rehabilitation
training into non-physical work activities could return him to
working status." (R. Vol. I at 9, Appendix D ) .
Mr. Cummins1 attorney filed no objections to this medical
panel report.

While Mr. Cummins now claims that hiss permanent

total disability began on August 23, 1984 and was the result of his
industrial injury, his attorney did not object to the panel which
clearly found that he was not permanently disabled as a result of
the industrial injury after February 26, 1986. Having received no
objections to the Medical Panel Report and finding no evidence in
the

record

to

contradict

the

findings

of

the

Panel,

the

Administrative Law Judge admitted the panel report into evidence
and entered her order on June 30, 1987 (R. Vol. I 32-37) .

The

order found that Mr. Cummins was not totally disabled as a result
of the industrial accident after February 26, 1986 and that he
suffered from an overall impairment rating of 24%.
-14-

Although Mr.

Cummins now claims that his disability was due to his industrial
accident, he did not appeal the Administrative Law Judgefs Order of
June 30, 1987 which found that he was not totally disabled as a
result of the accident.
Having last sought medical treatment for his back in April of
1986, Mr. Cummins finally returned to Dr. Soderberg for treatment
on January 22, 1988 nearly two years later. There is no record of
any treatment for his back condition between these two dates.
Throughout 1988 he worked at three different jobs earning over
$1,000.

(R. Vol. I 332-370).

On March 2, 1989 Mr. Cummins filed a second Application for
Hearing with the Industrial Commission.

In this application his

attorney makes a claim for permanent total disability stating that
he

was

found

Administration.

totally

disabled

by

the

This was not new evidence.

Social

Security

Social Security made

its determination prior to the issuance of the Administrative Law
Judgefs

1987 Order

in the Industrial

Commission

case.

The

defendants filed an answer to this second Application for Hearing
agreeing

to

have

an

evaluation

performed

by

Alan

Heal and

Associates/Intermountain Rehabilitation Services as quickly as
possible.

Having received no medical care for his back since his

visit to Dr. Soderberg on January 22, 1988, Mr. Cummins finally
returned to Dr. Soderberg on March 15, 1989 and requested "an
update letter" to his attorney and "an exercise program and weight
loss program."

(R. Vol. I 256-257).
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There is no record of any

further care for either his back or his psychological condition for
the next two years.
Mr.

Cummins'

new

attorney,

Keith

Sohm,

notified

the

Industrial Commission on April 3, 1989 that he had requested an
evaluation be performed by psychiatrist, Dr. Jack Tedrow, who would
be issuing a report "soon.11

(R. Vol. I at 43).

On May 22, 1989

the defendants submitted their rehabilitation report and requested
that when Mr. Sohm received his medical evidence the matter might
be sent to a Medical Panel without the necessity of a second
hearing, the first having been on February 26, 1987.
Mr. Sohm also requested information regarding Mr. Cummins
disability from Dr. Michael James of South Valley Mental Health
where Mr. Cummins was treated in 1986. In a letter dated March 13,
1989, Dr. James states, "I do not feel that Mr. Cummins is disabled
by psychiatric problems.

I am not in a position to determine

disability caused by his physical problems, because I have not
performed the physical examinations that were already provided by
the

appropriate

internists....

orthopedic

surgeons,

neurologists,

His personality style is not a disability."

Vol. I 249 emphasis in original).

and
(R.

(Also at Appendix E ) .

Dr. Tedrow, the psychiatrist who performed the evaluation at
the request of Mr. Cummins, prepared two reports dated April 16,
and 17, 1989.

Dr. Tedrow was of the opinion that Mr. Cummins

suffered from psychosis, which was not the result of the industrial
accident, and that he also suffered from mild depression which was
the result of the accident.

Dr. Tedrow also noted that the
-16-

"depression has responded to tricyclics in the past."

He further

found that Mr. Cummins was not able to work "because of his
paranoid

ideation but that this might respond to appropriate

medication."

(R. Vol. I at 249-253, and Appendix F).

Apparently

in response to further inquiry from Mr. Sohm, Dr. Tedrow wrote a
letter on May 5, 1989 which stated "Mr. Cummins needs further
psychotherapy and appropriate medication for a favorable response
which could probably enable him to return to gainful employment of
some type."

(R. Vol. I. at 254, Appendix F) . Again, it should be

remembered that Dr. Tedrow was Mr. Cummins1 expert "witness" in
this case.
On July 6, 1989 Mr. Sohm wrote defendants with a copy to the
commission stating that:
Dr. Tedrow is very specific in concluding that Cummins is
not Permanent Total but is in need of treatment. Alan
Heal [of Intermountain Rehabilitation] felt he might
benefit from psychological treatment and Michael James
says he is not disabled by psychiatric problems.
Dr. Soderberg agrees with the former 10% [rating of] back
impairment.
Mr. Sohm then proposed that the hearing on the application for
total disability be deferred until after Mr. Cummins received
treatment

with

Dr. Tedrow.

He

also

requested

retroactive temporary total compensation.

ongoing

and

(R. Vol. I at 245,

Appendix G) . Before defendants could respond to this proposal, Mr.
Sohm sent a Stipulation for Submission to Medical Panel whereby Mr.
Cummins waived his right to a further hearing and requested that
the Administrative Law Judge send the issue of permanent total
disability directly to a Medical Panel.
-17-

This was done at a time

when Mr. Cummins1 doctors were alleging that Mr. Cummins was either
not disabled (Dr. James) or in need of further treatment in order
to return to work (Dr. Tedrow.)
Upon receipt of the Stipulation for Submission to Medical
Panel the Administrative Law Judge sent the issues to a panel
consisting of Dr. Thomas as chairman and Dr. Holbrook (two of the
three doctors who considered Mr. Cummins1 case in 1987) and Dr.
Burgoyne (Dr. Moench having retired by that time).
Mr. Cummins again went two years without treatment for his
back.

On January 11, 1991 he returned to Dr. Soberberg who

requested x-rays which showed "mild early diffuse osteoarthritis.
This diffuse change is not related to his industrial accident."
(Appendix H).

All of the doctors who have evaluated Mr. Cummins

agree that the back injury is relatively minor and would not result
in a finding of permanent total disability by itself.

(R. Vol. I

at 9, 21, 246-259, 279, 334-335, 338-340, 343, 361-362).

The

issues in dispute are whether or not Mr. Cummins' psychological
condition was caused by or aggravated by the industrial accident so
as to make defendants responsible for full benefits in this case
and if so, whether or not Mr. Cummins' psychological condition is
permanent.
The Medical Panel filed its second report on November 17,
1989.

It found that Mr. Cummins condition had not changed since

their earlier report.

On December 30, 1989 Mr. Cummins' attorney

filed objections to the Medical Panel Report on the grounds that
"the Panel failed to answer any of the five questions propounded to
-18-

it

...."

(The Administrative Law Judgefs

(Vol. I p 277).

questions appear at Vol. I. .p 268-269).

No hearing on these

objections was requested and no new evidence was proffered.
On March 8# 1990, the Administrative Law Judge entered her
Order dismissing Mr. Cummins claim for permanent total benefits.
Her finding was that while Mr. Cummins had been found disabled by
Social

Security,

schizophrenia.

the

disability

was

due

to

his

This condition pre-existed the accident.

paranoid
It was,

however, aggravated by the accident in that the accident caused
depression. Dr. Tedrow had found that the depression was treatable
(Appendix F).

Therefore, the condition caused by the accident was

not permanent. If Mr. Cummins was permanently and totally disabled
it was not as a result of the accident, but rather as a result of
his pre-existing schizophrenia.

(Appendix F).

Mr. Sohm withdrew as Mr. Cummins1 attorney on January 31, 1990
and Mr. Dabney filed the Motion for Review on his behalf on April
6, 1990 (Vol. I p 291 and 305).
1990.

Defendants responded on April 25,

The Industrial Commission denied the Motion for Review on

July 11, 1990 agreeing with the Administrative Law Judge that Mr.
Cummins1

paranoid

schizophrenia

was

not

industrially

caused.

(Appendix A ) .
Argument
POINT I.

MR. CUMMINS' REFUSAL TO SUBMIT TO REASONABLE
MEDICAL CARE RENDERS HIS DISABILITY, IF ANY,
ATTRIBUTABLE TO HIS VOLUNTARY ACT OF REFUSAL AND
NOT THE ACCIDENT.

The Supreme Court of Utah has long held that:

-19-

The general rule deducible from the adjudicated cases is this:
If an injured employee unreasonably refused to submit to
proper medical treatment, and as a result his disability or
injury is rendered greater or permitted to continue, then such
disability or injury as is caused by the unreasonable refusal
to submit to treatment is said to be attributed to the
voluntary act of the employee and not to the accident. In
determining what constitutes a reasonable and what an
unreasonable refusal to submit to medical treatment, the facts
and circumstances of the particular case must be inquired
into. It is quite generally held that when a disability can
be prevented or removed by a minor and safe operation, or by
safe medical treatment, then it is the duty of the injured
employee to submit to such operation or treatment, and a
refusal to do so will defeat his claim for compensation for
the disability caused by the refusal to submit to treatment.
American Smelting & Refining Co. v. Industrial Commission. 290
P. 770, 771 (Utah 1930)
The record in this case is replete with reference to Mr.
Cummins1 life long refusal to submit to recommended medical care,
beginning in 1972 with his discharge from the Coast Guard for
failure to submit to a cystoscopy through the present with his
refusal to submit to psychological counseling as recommended by the
Medical Panel in 1987 and his expert witness, Dr. Tedrow, in 1989.
Most disturbing, however, is Mr. Cummins1 refusal to adequately
treat for his back condition.

This is the critic<il analysis

because Mr. Cummins testified that his inability to work, due to
the back condition, aggravated his psychological condition which he
claims has rendered him permanently and totally disabled.
Mr. Cummins refusal of treatment for his back condition goes
back

to

July

of

1978

when

he

canceled

two

scheduled

hospitalizations for conservative care. In August of 1978 he left
to hospital prior to the scheduled myelogram.

On September 18,

1985 Dr. Soderberg recommended surgery which would "accomplish
relief of back and leg pain and get [Mr. Cummins] bcick to work
-20-

within.ecfour to six months."

This surgery was scheduled for

October 15, 1985, but was canceled by Mr. Cummins. Had the surgery
been accomplished, Mr. Cummins could have returned to work sometime
between February 15, 1986 and April 15, 1986.

Since Mr. Cummins

did not seek treatment for his psychological condition until
November of 1986, and his claimed psychological condition was
allegedly aggravated by his inability to work, it must be assumed
that had he gone forward with the surgery and returned to work in
early 1986, no psychological problems would have developed.
Mr. Cummins testified at the hearing in 1987 that he refused
the surgery because Dr. Soderberg "told me I would be a lot more
limited if —

and that he would rate me higher if I went in and

had this surgery...." (R. Vol. Ill at 19). But that is not what
Dr. Soderberg stated in his reports.

Dr. Soderberg was of the

opinion that the surgery would return Mr. Cummins to gainful
employment in four to six months.
Mr. Cummins' testimony that the surgery would worsen his
condition is not supported by any medical evidence.

Although Mr.

Cummins went to several doctors who expressed no opinion regarding
surgery, these doctors concluded that Mr. Cummins1 back condition
was of questionable significance. His 1977 injury resulted in his
being off work for several years yet his treating physician, Dr.
Home, was unable to find anything of significance wrong with him.
Even the many diagnostic tests performed on Mr. Cummins do not
support his complaints.

The MRI and CT scans show a small

herniation on the left, yet Mr. Cummins has consistently complained
-21-

of pain on the right.

A herniation on the left could only cause

pain on the left and not on the right. Further, those* doctors who
questioned the significance of Mr. Cummins' condition were of the
opinion that his condition did not prevent him from working after
September 19, 1984, (R. Vol. I at 102) the date Dr. Martin said Mr.
Cummins could return to work. If Dr. Soderberg is correct, surgery
would have returned Mr. Cummins to work in early 1986.

If the

other doctors are correct, Mr. Cummins could have returned to work
by at least September of 1984.

If Mr. Cummins is correct and it

was his inability to work which led to his psychological problems
in November of 1986, he has failed to mitigate his damages by
either returning to work when Dr. Martin released him or by
unreasonably refusing the surgery which would have returned him to
work in early 1986.
That a worker has a duty to mitigate damages in a worker's
compensation case is well recognized.
The principle that an injured party has a duty to mitigate
damages is recognized in that a worker is not entitled to an
award of permanent disability to the extent that the worker
unreasonably refuses treatment for a pre-existing condition
where such treatment would reduce the extent of disability of
the compensable condition.
The relevant inquiry is whether, if compensation were not
an issue, an ordinarily prudent and reasonable person would
submit to the recommended treatment. Such a determination
must be based upon all relevant factors, including the
worker's present physical and psychological condition, the
degree of pain accompanying and following his treatment, the
risks posed by the treatment and the likelihood that it would
significantly reduce the worker's disability. Nelson v. EBI
Companies, 666 P. 2d 1360, 1362, 1363 (Oregon 1983). See also
A. Larsen Workman's Compensation Vol. Ill pages 3-597-617.
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Mr* Cummins1 refusal to submit to recommended care for his
back condition is not the only question regarding treatment in this
case.

Mr. Cummins has also refused to submit to psychological

counseling.
Judge

In applying the Grant test, the Administrative Law

in this case had

substantial

evidence

to support the

conclusion that Mr. Cummins refusal to submit to both the surgery
and the psychological counseling was unreasonable.
Mr. Cummins presented no evidence that the surgery recommended
by Dr. Soderberg was unreasonable or that it posed an unreasonable
risk. The conclusion that the surgery "would significantly reduce
... the disability" is therefore supported by the record by the
only medical evidence in the record.

As to the psychological

counseling, Mr. Cummins presented the evidence of his expert
witness, Dr. Tedrow, who stated that with treatment, Mr. Cummins
could probably return to work. There is no evidence in the record
that this recommended treatment was accomplished or that it would
not be successful. Mr. Cummins cannot be declared permanently and
totally

disabled

counseling,
permanent.

if the recommended

can return him

to work.

treatment,
His

psychological

condition

is not

Even Mr. Cummins' attorney recognized this as a fatal

flaw in his case when he wrote, on July 6, 1989, that in light of
Dr. Tedrow's opinion Mr. Cummins was not permanently and totally
disabled. (Appendix G).
POINT II. THERE WAS AN ABUNDANCE OF SUBSTANTIAL EVIDENCE TO
SUPPORT THE ADMINISTRATIVE LAW JUDGE'S DECISION IN
THIS CASE.

-23-

This case involves a question of fcict therefore the standard
of review, as stated by Mr. Cummins in his brief is:

Was the

Administrative Law Judge's order supported by substantial evidence
when viewed in light of the whole record before the Court.

The

Industrial

was

Commission

had

to

determine

if

Mr.

Cummins

permanently and totally disabled and was this "disability caused by
[the] industrial accident."

(35-1-67)

The Administrative Law

Judge found that Mr. Cummins was not permanently and totally
disabled and that his disability was not caused by the. industrial
accident. This was not only based on "substantial evidence" in the
case, but on the only evidence in the caise.
The Administrative Law Judge was presented with evidence of
Mr. Cummins' non-compliance with recommended medical care. She was
also presented with evidence of Mr. Cummins' drug seeking behavior,
his 20 year work history showing that he was out of work half of
his adult life, and almost the entire time between the saw horse
injury of October 25, 1977 and the industrial accident seven years
later, his inconsistent statements both at the hearing and to the
medical providers, his demeanor and credibility while testifying on
the stand, and evidence from his chosen medical providers regarding
his psychological condition. Although the medical panel concluded
in 1987 that Mr. Cummins' psychological condition accounted for a
15% whole man impairment, Mr. Cummins' treating psychiatrist, Dr.
James, was of the opinion that he was not disabled as a result of
his psychological condition. Dr. Tedrowf the doctor chosen by Mr.
Cummins as his expert witness, was of the opinion that treatment
-24-

would probably return Mr. Cummins to work.

Not only was there

substantial evidence to support the Administrative Law Judge in
this case, the only evidence supported her decision.
POINT III.

DISMISSAL OF MR. CUMMINS CLAIM FOR PERMANENT
TOTAL BENEFITS WAS AND IS THE ONLY APPROPRIATE
REMEDY IN THIS CASE.

As has been discussed, Mr. Cummins failed to follow the
recommendations of his treating orthopedic physicians.

Dr. Home

could find nothing wrong, Mr. Cummins refused to treat with Dr.
Morrow because he would not give him pain medication; Dr. Martin
released Mr. Cummins to return to work in September of 1984.
Finally, Dr. Soderberg stated that with surgery, Mr. Cummins could
return to work in early 1986. Had Mr. Cummins followed the advice
of any of his treating doctors by returning to work when first
released or obtaining the surgery which would have returned him to
work, he would not have had psychological problems which he
testified were due to his inability to work.

He would have been

back to work by then. His failure to mitigate damages early on in
this controversy led to alleged psychological disability which has
now become the basis for his claim.

The defendants have been

unfairly prejudiced by his voluntary refusal to follow his doctors
recommendations for treatment of his back condition.
Additionally, Mr. Cummins has failed to meet his burden of
proving that his psychological condition is permanent by his
unreasonable refusal to submit to psychological counseling which
his expert, Dr. Tedrow, believes will probably return him to work.
Public policy dictates against a finding of permanent disability
-25-

when reasonable treatment probably would return the patient to
work.
Finally, the Medical Panel convened in 1989 found that Mr.
Cummins1 condition had not changed since their first report of
1987.

At that time, the Panel found that the industrial accident

of 1984 did not result in any total disability after February,
1986. By finding that the condition did not change, the Panel must
have believed that the total disability, if any, after February
1986 was not related to the industrial accident of 1984.

The

Administrative

the

Law

Judge's

order

of March

8,

1990

and

Industrial Commission's order of July 11, 1990 are supported by an
abundance of substantial evidence*
CONCLUSION
The Administrative Law Judge in this case had the entire
record before her and the additional advantage of seeing and
hearing

Mr.

Cummins' testimony.

There

is

an

abundance

of

substantial evidence to support her decision and it should be
upheld.

DATED this

day of November, 1991.

SUZAN PIXTON
Attorney for Respondent
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I hereby certify that four true and correct copies of the
foregoing Brief of Respondent were mailed, postage prepaid or hand
delivered, this
Q-*[
day of November, 1991 to the following:
Benjamin A. Sims
Utah Industrial Commission
P.O. Box 510250
Salt Lake City, Utah 84151-0250
Attorney for Industrial Commission of Utah
Erie Boorman
Employers1 Reinsurance Fund
160 East 300 South
Salt Lake City, UT 84151-0250
Attorney for Employers1 Reinsurance Fund
Virginius Dabney
Dabney & Dabney, P.C.
350 South 400 East #202
Salt Lake City, UT 84111
Attorney for Plaintiff
^

-27

APPENDIX A

-28-

THE INDUSTRIAL COMMISSION OF UTAH
Case No. 89000201
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BENNY F. CUMMINS,

*

Applicant,
V.

*

&& ' -3^4iU

*

ATHENS COMPANY, INC., and/or WORKERS*
COMPENSATION FUND OF UTAH and
EMPLOYERS' REINSURANCE FUND,
Defendants.

*
*
*

ORDER DENYING MOTION FOR REVIEW
?

r^ \ ' „ ^
^- U^"' 1

CS (± ^ ^[^
^ ^

/
3'/ '6

*
*

* * * * * * * * * * * * * * * * * * * *

The Industrial Commission of Utah on Motion of the Applicant, Benny
Fe Cummins, reviews the Order of the Administrative Law Judge in the
above-entitled matter dated March 8, 1990, pursuant to Utah Code Ann. Sections
35^1-82.53(1) and 63-46b-12.
On April 6, 1990, the Commission received a Motion for Review from
Applicant by and through his attorney. The Commission has reviewed the file
in the above-entitled case and is of the opinion that the Motion for Review
should be denied and the Order of the Administrative Law Judge affirmed.
The Commission finds that the sole issue for review is whether or not
Applicant is permanently and totally disabled as a result of his industrial
accident. Utah Code Ann. Section 35-1-67(1), the provision governing awards
of permanent total disability benefits, sets industrial causation as a
threshold for compensability: "In cases of permanent total disability caused
by an industrial accident, the employee shall receive compensation as outlined
in this section." (Emphasis supplied.) Even assuming, on the basis of his
Social Security Disability Determination, that Applicant is totally and
permanently disabled, the Commission finds no evidence that Applicant's
diagnosed paranoid schizophrenia, the basis for his permanent total
disability, is industrially caused. Applicant's industrial accident of August
23f

1984, resulted in ratable back and psychological

impairments

foe which

Applicant has been previously compensated in accordance with the findings of
the original medical panel in this case. The Social Security Administration
specifically found that Applicant's back injury would not preclude him from
working in a light capacity such as a store manager. Neither the Social
Security Administration nor Applicant's treating health care providers found
that Applicant's paranoid schizophrenia was caused or aggravated by his
industrial accident. While the evidence ,does show that Applicant suffers mild
depression as a result of his accident, it identifies his non-industrial
paranoid ideation as the element precluding his present return to work, and
-29-

BENNY F. CUMMINS
ORDER
PAGE TWO

suggests that even this condition may be medically controllable*
A second
medical panel found nothing to suggest that Applicant's present industrially
caused
impairment has changed materially from his condition, including
psychiatric function, as originally rated.
Since there is substantial
credible medical evidence in the record to support the Administrative Lav
Judge's determination that Applicant is not permanently and totally disabled
as a result of his industrial accident, the Commission will uphold the
Administrative Law Judge's dismissal of Applicant's claim.

ORDER:
IT IS THEREFORE ORDERED that the Order of the Administrative Law
Judge of March 8, 1990, is hereby affirmed and Applicant's Motion for Review
is hereby denied.
Any appeal shall be to the Utah Court of Appeals within thirty (30)
days of the date hereof, pursuant to Utah Code Anne Sections 35-l~82c53(2),
35-1-86, and 63-46b-16. Industrial Commission costs to prepare a transcript
of the hearing for appeals purposes shall be borne by the appellant.

Thomas R. Carlson
Commissioner

Minson
Dixie
Commissioner
Passed by the Industrial Commission
of Utah^Salt Lake City, Utah, this
//tz&
day of July, 1990.

fevP

^

Patricia 0. Ashby
Commission Secretary
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CERTIFICATE OF MAILING

I certify that on July
/ /
, 1990, a copy of the attached
Order Denying Motion for Review in the case of Benny F. Cummins was mailed to
the following persons at the following addresses, postage paid:

Benny Fc Cummins, 1029 West Signora Drive, Salt Lake City, Utah 84116
Keith E. Sohm, Attorney, 2057 East Lincoln Lane, Salt Lake City, Utah
84124
Virginius Dabney, Attorney, 350 South 400 East, Suite 202, Salt Lake
City, Utah 84111
Suzan Pixton, Attorney, Workers* Compensation Fund of Utah, 560 South
300 East, Salt Lake City, Utah 84111
Erie V. Boorman, Administrator, Employers' Reinsurance Fund

INDUSTRIAL COMMISSION OF UTAH

Adell Butler-Mitchell
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THE INDUSTRIAL COMMISSION OF UTAH
Case No. 89000201

BENNY CUMMINS,

*

"--

lgv

^

*
Applicant,

VS.
ATHENS COMPANY, INC. and/or
WORKERS COMPENSATION FUND
OF UTAH and
EMPLOYERS* REINSURANCE FUND,
Defendants.

*
*
*
*
*
*
*
*
*
*
*

ORDER OF DISMISSAL

(W^-Z^/^

* * * * * * * * * * * * * * * * * *

On June 30, 1987, an Order was entered in this matter wherein the
applicant was awarded benefits for temporary total disability as well as
permanent partial impairment.
The applicant was awarded permanent partial
impairment benefits on the basis of a 24% whole man impairment with 13.5%
being due to the applicant's industrial accident of August 23, 1984, and 10.5%
being due to pre-existing conditions. The applicant's injury in 1983, actually
involved an injury to his back. However, it was found to have aggravated a
pre-existing psychological condition that the applicant had.
On March 2, 1989, the applicant filed an Application alleging that he
was permanently and totally disabled as the result of the industrial accident*
It was indicated that his condition had changed since the last evaluation by
the medical panel and that he was receiving Social Security disability
benefits.
The parties waived a formal evidentiary hearing and wished that the
natter be submitted to the medical panel for re-examination. The panel report
*as received on December 15, 1989.
It was the panel's finding that the
applicant's condition from their last examination had not changed significantly
and that the percentages of ixrtpairment remained the same. This included the
applicant's psychiatric function abilities. It was further the panel's opinion
that the medical treatment received for different problems over the past years
*as related to both the industrial injury and pre-existing conditions as
previously apportioned, and that there had been no intervening physical or
psychiatric event of major proportions to indicate otherwise.
The panel
recommended the same medical follow-up as they had in their prior report.
:ounsel for the applicant objected to the medical panel report indicating that
le had provided evidence that there was a change in the applicant's condition,
however, the Administrative Law Judge would note that all of the information
provided by counsel for the applicant was supplied to the panel and reviewed
by them. Accordingly, the Administrative Law Judge will adopt the findings of
bhe medical panel as her own.

BENNY CUMMINS
ORDER OF DISMISSAL
PAGE TWO
In reviewing the file in this matter, including the Social Security
determination which was submitted for evidence, the Administrative Law Judge
would note that the primary reason the applicant has been found totally
disabled by Social Security relates to a psychiatric condition which existed
prior to his industrial accident in 1984. This was the diagnosis of paranoid
schizophrenia and was noted by the medical panel to pre-exist the back injury.
Social Security specifically made the finding that the back condition, although
limiting to the applicant would allow him to perform light work. They
indicated that all of his prior work as a store manager would be considered as
light work* The explanation of the determination also indicated that the
reason he was going to receive benefits was because of the severe mental
condition or the paranoid schizophrenia, a problem totally unrelated to the
industrial accident.
A review of the rehabilitation report submitted in this matter would
indicate that same information. The report from Alan Heal indicates that if
the applicant were able to gain control over his psychological dysfunction, he
would certainly be able to return to work. The same opinion was expressed by
Dr. Tedrow in his report of May 5, 1989. Additionally, Dr. Tedrow suggested
that such control could readily be gained with appropriate medication.
Based on all. of the evidence on the file, the Administrative Law
Judge will therefore dismiss the applicant's claim for permanent total
disability compensation at this time.

ORDER:
IT IS THEREFORE ORDERED that the claim of the applicant, Benny
Cummins, for compensation for pennanent and total disability is hereby
dismissed.
IT IS FURTHER ORDERED that any Motion for Review of the foregoing
shall be filed in writing within thirty (30) days of the date hereof,
specifying in detail the particular errors and objections, and, unless so
filed, this Order shall be final and not subject to review or appeal.

Passed by the Industrial Commission
of Ut^h, Salt Lake City, Utah,
%+-T) day of March, 1990.
ATTEST:
-34Patricia 0. Ashby-A.
Commission
Secrel-flrv
Commission Secretary

jf^
*

CERTIFICATE OF MAILING

I certify that on March y
1990, a copy of the attached
Order of Dismissal, in the case of Benny Cummins, was mailed to the following
persons at the following addresses, postage paid:

Benny Cummins, 8775 South 40 East, Apt. B, Sandy, UT

84070

Keith E* Sohm, Atty., 2057 East Lincoln Lane, SLC, UT 84124
•Suzan Pixton, Atty,, Workers Compensation Fund of Utah, 560 S.
300 E,, SLC, UT 84111

THE INDUSTRIAL COMMISSION OF UTAH

Wilma Burrows
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D£PARTM€NT O f HEALTH ANO HUMAN SERVICES
boci** S««vrtty Administration

*m

•

m

-.Z~ '

W / E ' t N a m t (If CDB or DNB) **

N # m # o f CJ**m«nt

FU=»nny F ,

'

EXPLANATION OF DETERMINATION
SSN

[Type of Claim

S?q-7f)-461Q

rurrmjng

!

QIR_

Hie following reports were considered in deciding your claim.
Louise Clark, M.D., report of February 19, 1987
Hugh West, M.D., consultative exam report of February 17, 1987
Louis G. Moench, M.D., consultative exam report of February 16, 1987
LDS Hospital, records of January 8, 1985
Information from other people who know about your health
You said you becains unable to work on August 24/ 1984 due to paranoid schizophrenia.
The jjedical evidence shews that you injured _your back on August 24, 1984. In January
1985 your underwent treatment for your back injury. Current physical exam shews that
while you continue to have pain and limited movement of your back, you are still able to
sit, stand and walk without loss of control or muscle weakness. Your back condition
would limit ycu to performing light work. All-of your prior work as-.a store ja^rtager
would be considered light work. The medical evidence does show that you have a severe
mental condition. You began to receive consistent treatment for your mental condition on
November 12, 1986. Though you have indicated that you received treatment for mental
problems prior to November 1986, we have been unable to obtain that evidence. We will
continue to try to obtain the evidence showing treatment prior to that date; however,
until such time as we are able to obtain the prior medical, evidence^ w-muot-conclrrie
that" your disability began on Ifoyaifcer^JL^/ 1986. Although you allege that the onset or
ycur disabling irrpairment was August 24, 19847~we have concluded that your disabilitybegan on November 12, 1986.
If yen wish to appeal this decision, please- contact any Social Security office.
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28 Apri1 19S7
Janet L. Motritt
Administrative Law Judge
Industrial Commission of UT
P.O. Box 45580
SLC\ IT
S4"US-V)Rf!
RE:
Inj:
Emp:

Benny Cummins
08-23-84
Athens Company, Inc.

REPORT OF MEDILAI PANEL
A medical panel consisting of Drs. Boyd G. Holbrook, Louis G. Moench and
Madison H. Thomas, with the latter as chairman, examined Benny Cummzns
with reference to an injury reported to have occurred on August 23, 1984.
The applicant was interviewed by members of the panel with i <» pi t t t >
his history and further examined by panel members. The bummar, of
Testimony and selected portions of the medical file were reviewed with
him and X-rays were reviewed.
The applicant concurred In general with the outline of the Summary of
Testimony. He indicates that he felt he was working all right and
feeling well on August 23, 1984. Early in the afternoon, he was moving a dryer on a dolly up some steps. The dryer weighed about 150 to
175 pounds and he was about two-thirds of the way up the flight of
steps when the edge of a step broke off. He fell, striking his back
on the steps. He felt the pain In the lower back and developed some
swelling and sorene^« The dryer was allowed co go back down the
stairs and was damaged. At the time he got up and he responded that
he felt all right to the lady in the house and he offered to fix the
step. He returned to the store and he offered to fix the step, but
the woman wanfpd the step replaced.
The incident occurred on a Wednesday and the next day, Thursday, his back
bothered him so that he could scarcely get out of bed. He remained off
work Friday, Saturday and Sunday and briefly went back to work butX^n-dpy s
Dr. Brasher who advised him to take it easy and stay at bed rest for about
a week. After this he was hospitalized for about four days and Dr. Martin
examined him. He understands a CT scan showed a herniated disc atL5-Sl
and he was referred to Dr. Moirow for an injection. He asked hin fnr sone
pain pills but was toid he did not give these, and subsequently he sa . ^
Dr. Soderberg. He understood that he had a herniation on the left sil^
and pressure on the sciatic nerve. He had an injection and developed a
severe headache and weakness of the face. He was required to stay flat
for a time but did not benefit Fr^^Tthe injection, He recalls that about
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six months later he had a CT scan at Western Neurologic*! and was told thaj
the right disc was herniated and surgery was proposed brt no conclusion w^s
reached. In February 1986, Dr. Spencer saw him for an opinion and gave him
to understand that he had a disc that was worn out and recommended development of his trunk muscles. He felt upset and depressed because p^ynenti
were stopped. In November 1986, he was in an intensive tre^tieit ur.iw of
Salt Lake County Mental Health for about 30 days and *-.hen returned ab a da^
patient for about 30 days. He had been on Amitriptyline and was given
Triavil and Trilafon.
He has continued to have pain and at the present time his pain is in the
low back in the middle and spreading to the right hip and down the right
leg to the bottom of the foot and to all the toes. The pain is increased
by bending or lifting. He has previously used Percodan and Valium, as
well as Demerol. He feels the pain has been enough to create a psycholo-^gic problem and has been feeling depressed at not being able to work.
On an average day he sits most of the time* He watches television. He
walks only to the store and back. He lives at times in a cargo van and
will spend the day at a friend's or a cousin's place. He prepares his
meals and eats junk food. He was previously in a rooming house for a
time after being in the intensive treatment unit and as a day patient.
He has continued to use Triavil and Trilafon in addition to 'Rufen but
Dr. Soderberg has not given him any pain pills since last June. Occasionally he takes Tylenol with some benefit.
He feels he has been worse since the injection Dr. Soderberg did, including
both the back and the leg. He feels the back bothers him most and the back
of the hip next and then the leg down the back of the thigh, which sometimes has a burning feeling. Occasionally he has a burning and a sharp
pain in all of his toes. He has a feeling of numbness in the right leg
and the foot and weakness is variable, more on the right than on the left
leg. He does not want surgery. He last saw Dr. Soderberg in January.
He has tried to get Social Security disability because of his mental disorder and back condition limiting him to light duty. He does not sleep
well but does not use sleeping pills. He is not able to go to movies or
church or other activities. He is not bothered by coughing or sneezing.
He becomes easily upset with people.
He recalls his past history of an auto accident in 1978 when a dump truck
pulled out. His head was struck on a windshield and he knocked the windshield out. He felt he was '"kind of in shock" for three or four hours and
was taken to Cottonwood Hospital. He was examined and sent home. He was
given a cervical collar for whiplash but had no lacerations. His low back
was all right at the time. He underwent extensive evaluation and treatment
for persisting headaches after the accident but feels they had largely
cleared prior to his industrial injury.
He reviewed having a tonsillectomy in 1961 and reported a bladder tumor
was removed in 1972 by Dr. Yelderman apparently without recurrence.
He was working with some sheet rock in his home in 1978 when he fell from
the sawhorse. He landed on his-&&T and felt that he kinked the muscles
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in his back. He was off work for a. tire, perhaps arouno 30 days :s *::e recalls
it now. He used muscle relaxes for s rlrc- but did not'hive an-- ...h: r-.-1 a<-tic
treatment.
He currently reports that his neck aiu; -.1.. avic arms seem a>..±. right row. He
has no current problems with headache, H,s weight is 21/ pounds with a
height of 5 feet 11 inches* He weighed about 180 pounds, hie preferred
weight, in 1977 when he was married. His weight gain has varied from 200
to 245 pounds prior to the ir:-urv. He is currently separated and has an
8-year-old boy.
Highlights of the review of his medical records include the report of the
surgery for a transitional cell bladder carcinoma in 1972. apparently
without recurrence.,
In October, 1977,. D r . H o m e saw h im f or 1 ow back pa in, an d in Dec ember an
EMG was negative. In May 1978, it was noted that he had fallen down,, some
stairs about five months before and had not worked after April 2,4, 1978.
He was noted to have Scheuermann's pattern in the dorsal spine. In August
1978, he was scheduled for a myelogram but left the hospital Instead of
having it. He was complaining of his neck, arms and back as well but the
neck and arms are all right now. In January 1979, it was noted his back
was doing fairly well, and in August 1979, he was released for work. In
September 1979, he was hospitalized and cervical and dorsal myelogram was
reported as normal. In October 1979, he was given a back brace but could
not wear it. In February 1980, he was thought to have psychologic problems
suspected and in April was released for work. He reported pain between his
shoulder blades on April 24, 1980. In December 1979, he was treated with
pain through his total spinal column with biofeedback. In November 1979,
Dr. Barbuto found his examination was negative with reference to headache.
In December 1980, he was treated for urinary tract infection. In September
of 1980, he had mid-chest pain interpreted as hyperventilation. In January
1981, he had pain in the back and in the left buttocks and the left knee
which was increased with activity. Knee examination was all right. He was
thought; to have, a low back syndrome, probabl y facet: involvement with radiation to the knee. In June 1981, X-ray of the neck was satisfactory and the
lumbosacral spine was satisfactory with a question of wedging on the right
at Til. He was noted as having tenderness at T8-10 and at L5-S1. In October
1981, he had back, arm and neck symptoms. In 'March 1982, Dr. Brasher noted
dysuria and flank pain. In May, 1982, about: a week later, he was noted to
have pain in the left inguinal area after lifting ten days before. In the
past EEGs and brain scans and EMGs had been negative. Cervical and lumbar
myelogram on September 19, 1979 were normal. A CT scan on March 25, 1985
showed L5-S1 indications of degenerative disc with vacuum disc phenomenon.
In September 1985, the L5-S1 disc appeared to protrude more prominently in the
right lateral foramen than previously. In January 1985, on the day after
the chemoneucHolysis with chemopapain at L5-S1, he was noted as doing well
with little back pain.
Additional details of the history are recorded in a note prepared by
Dr. Moench for an examination on February 16, 1987 and are attached
to this report. He indicates he finished the ninth grade and part of
the tenth grade. He went to worfe41r the Salt Lake Auto Auction when
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he was about 16 and missed school. He never had very good grades. His
current habits include about six beers per week and two pecks of cigarettes per day. He denies use of recreational drugs.
Examination reveals a young man who presents himself As appearing aLoat
stated age, with overweight. Blood pressure 130/85. Tiere are no indications of general ill health.
He gave orientation data accurately and recalled presidents as follows:
Reagan, Carter, Nixon, Kennedy and Roosevelt. He did serial sevens as
follows: 93, 86, 79, 82, 75, 68, 61, etc. Throughout much of the examination he directed his gaze away from the examiner. He had restless
tapping movements and tended to move around.
Cranial nerve examination was not remarkable.
Sensory examination showed no abnormalities.
Motor examination showed him to walk and stand satisfactorily. He could
walk on heels or toes and could do single-leg standing with eyes open or
closed. Strength showed adequate performance but there was a jerky pattern. Inversion, eversion, hip flexion, etc., were all satisfactory.
Calf measurement right 37%, left 38%, thigh 57 on the right and 56 on the
left.
Range of motion of the upper extremities was within normal limits.
The back showed limitation of forward bending to reach only to the midlower leg level, which he indicated he felt apprehensive about because
of later effects. Forward bending and extension appeared to cause back
discomfort about the same. Lateral bending was satisfactory. He had
a normal range of lateral bending and rotation, but he reported pain on
rotating to the right. He indicated pain occurred on forward bending
in the mid-lower back spreading to the mid-lower leg. Straight leg raising in the supine position was limited to 60 degrees on the right with
pain reported in the leg, back and hip. On the left, straight leg raising was 70 degrees with a negative stretch test but with pain reported in
the lower back. Hip flexion was within normal limits as to range but he
reported discomfort in the back of his legs with extremes. Rotation of
hips in either direction was reported as causing discomfort on the right.
Leg raising in the sitting position was satisfactory. He reported tenderness over L3, 4 and 5, as well as pain over the upper sacrum which was
worse. Pain extended almost to the coccyx. He also reported tenderness
over the right posterior superior iliac crest. The paraspinal muscles
were not tender. He pointed to the right paralumbar area in the mid-lumbar
level as the site of his pain. He was relatively jumpy in response to palpation and testing of the back.
Reflexes were symmetrical and within normal limits. "Positive Hoffmann was
present bilaterally. Peripheral pulses were normal and temperature of the
lower extremities was noted as normal. A wart on the left long finger, as
well scars on the same finger we*42»oted. Range of motion in the fingers
was normal, however.
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Assuming but not deciding that the applicant was involved in circimstarces
as outlined, the members of the panel have consulted together and have
reached the following conclusions as to reasonable medical probability:
I) The peiiud ol ti^e during which the applicant h<i» lee' '.e iter.
and totaliv disabled as a result of the industrial injvr> a'ter February 2
1986 is none.
Comment: Although the applicant does not appear to be happy about
his present state of affairs, the panel concludes that he had reached a
level of stabilization by that time and has not changed significantly in
his status since then,
I)
The applicant s total physical impairment resulting from j„l
causes and conditions is shown on the attached table.
j) The percentage of permanent physical impairment attributable
to the applicant's industrial injury is shown on the attached table.
k) The percentage of permanent physical impairment attributable
to previously existing conditions is shown on the attached table.
S) The
al injury did medically aggravate a pre-existirg
impaired conditio c. i" !,f* applicant as indicated in the proportion sh^Ti
in the attached table,
0) luture medical treatment reasonably required in treating the
applicant's problems resulting from the industrial injury may be expected
to include further counseling with reference to his reaction to these
events, periodic orthopedic review of his status, including prescription
medications, counseling with reference to activities, physical therapy
instruction, and direction with reference to weight control.
Comment: It is recognized that his personality difficulties hive
contributed to his difficulty in relating to physicians and getting ira^ imum benefit. However, with appropriate counseling and medicaticn treatment for this, it is to be hoped that stabilization and help in the direction of rehabilitation training into non-physical work activities coul 1
return him to working status. Any program should be carefully coordinated
be »/een orthopedic and psychiatric aspects for his benefit.
I induced in his written report, Dr. Moen< i \iy indicated his
ition for the level of impairment and the all LaLion of contributory factors as indicated in the tabulation attached.
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Members of the panel will be happy to respond to additional questions.
Respecttully suLmiLLt.d,

tfc&l^Z^-vx ^ 7
MADISON H, THOMAS, M. D,
-4J •
LOUIS' G. MOENCH, M. D.
MHI:csw

Attachments:

tabulation
L. G. Moench, M . D.
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% Whole Man Impairment

1

X

1977
Fall from
Sawhorse

Whole
Man

23
Aug
1984

Auto
j Accident

Other
Factors

-

Neurogenic low back
pain - disc injury,
with persistent pain
and necessary modification of activities

Cervical injury,
by history

Chronic undifferentiated schizophrenia, with paranoid
features, active
phase

Thoracic injury,
by history

10

0

15

1

0

!

o

1/4

1/4

1/2

-

-

-

-

-

-

1/2

1/2

-

-

-

-

At the conclusion of the examination, it was felt that additional X-rays
would be helpful, and the patient was given an X-ray slip and directed
to the LDS Hospital X-ray department• However, it is reported that when
it was explained he would have to wait about five minutes before the
examination could start, he left and to our knowledge has not returned
to complete these X-rays, Accordingly, the following formulation ha^
been developed without this additional information- subject to a review
if the applicant does decide to return for a completion of the test.
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P T : 1. in IP t o ne was involved in an au^o d w w ^ C u u - .. . „„-<.. ",g
at K C C . Since then he has had pain in h i s back, rt. l e i an:: K l? r He
had a Cnex.opapayneinjection into an intervertebral disc 1 year age
but "it oicin't work, as shown by CT scan," and he didn't get relic*
of pain. Surgery has been advised, iPut he declines. He is -.oa or.
Motrin 300 ng„ andcRufe^, previously
- Valium a " ^ercodan.
he ^er»: several lU-jm-hs. xw i. w Hospitalization fa* . ression,
which nr. -ifitiriDutes to his wife goingjpff with one of nib friends,
death of his father, loss of his home"an3"ihcome. He currently sle:-: s
poorly, Is rescles.-i, cries a lot, thinks people know all about hi.?,
but don't understate hi~. He says he can handle only cne da;, at.
time, and never plans more than one day. He attends the Southeast
, 3 i :i" <:: < ^ teftdotah of &ia CMHC, takes 2 Trilafon (2-25 ?)/day, and 2 Triavil
a d a y , insists that he takes i t , and is offended by staff douSrflng
his word about t^afiiiancea
Average Day:?'
He has not worked f o 1 " 21 y e a r s . He 1 i ves i\ a bcarding house .
He gets up early, watches TV o c c a s i o n a l l y , sits in the bedroom most
of the day, or visits one of several friengfei, or his brother or s o n .
He occasionally helps with the hcasdkeeping chores? drivess(but it
a g g r a v a t e s h i s back pain. Fishing V a s h i s hobby, but he hasn't gone
for 3 y e a r s . He r e a d s . He occasionally sees a movie. He does nc*
attebd cjrurch S e r v i c e s . He occasionally h a s a beer, smokes 1-li
p a c k s / d a y . He sees a therapist at weekly intervals, sees the p s y c h h iatrist at weekly intervals, he and his estranged wife see a conjoir it
counselor weekly, h a / occasionally runs an errand for his landlord,
subsists on Welfare and food s t a m p s , the brother occasionally helps
financially.
He maintainsdhe gets maximum bsnafit fro? his funds.
r d.Ht,ily His tory i P
Mother had a number of
• died O c t . 1935 of anjftov
• "

• '

I

J

i • :; 2

~

.acrio hospital..
^e of a s p i r i n g
»

•
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3enny Cummins - p. 2.
Social History:

-- •

; ' ,'. .

From Molinc, Illinois, livec in ArizonatHfeyGsrs, &»5fl~te-a0-.ft?njijp»rr.
Did poorly in school, poor graces and failures, left in ICth grade
"because of horns proolems."
LD3 fcith, inaccivs.
mother•s custody.

Married iO years, separated, c^e sen cge 8,in

Med i e sI -SurG i ca1:
1971 « operation for blacder cancer.
Mental Status:
General: 45 minutes late. Unkempt, clothing not clean. No eye contact. Irricaole, considerable grimacing, drumming of fingers and feet.
Mood: depressed (see P.I.) appaars downcast, admits to suicidal thots.
Sleep is poor, irregular.
Delusions/Hallucinations - thinks that people know whafc he is thiking.
Orientation: OK x 3.
Memory: recalls last meal, names 2 grade school teachers.
Serial subtraction (slow, fingef counting); ICO - 7 = 93, 96, 89, 32,
75, 6a, 61, 54
Retentions recalls 3 of 3 items in 3 minutes.
Proverbs: stitch ?|aves dollars.!f Milk: OK; dogs:ffi'&fceral,3ird SK.
News: does not read nor watch the news.
Information: V.P.: Bush; Contender: Mondale; Prev. Pres.; Czrter,
Nixon, Kennedy.
Plans: can't think of any plans for self; hopes the conjoint couseiing
will bring the marriage back together.
DIAGNOSTIC IMPRESSION:
I.

Chronic undifferentiated Schizophrenia - with paranoid features -- 295.53.
II. No diagnosis made on this axis.
III. Stressors - genetic loading (?), Chaotic upbringinr, poor schooling, (norital separation, econc;?ic - level 6, catastrophic.
IV.

Low back pain syndrome - 724.2.

COMMENTS:
Prognosis is guarded for his psychiatric condition.
He should b2 aole to manage his funds.
Thank you
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As you are well aware, the standards a polled r,c: impairments
by the Industrial Commission (AMA Guide tc th~ Evaluation of
Permanent Impairment) are quite differed ?:'.- xh--- listings
used by Social Security.
The AKA guide unier psychosis requires that a 'patient a boy e
15?'o, i. e. , (20-45%) "cannot distinguish daydreams from
reality!1, believing he is "losing his mind", periods of confusion, etc., in appropriate speech and gestures, requiring
daily medication and so on.
This gentleman does not fall into that category nor anything
above it (50-85-/0), and I therefore had to stay^with the 15%~
even though Social Security considers him totally disabled, a
apply their own standards (which I have on ?nr desk).
Mr. Cummins needs further psychotherapy and appropriate medication for a favorable response which could probably enable
him to return to gainful employment of some type.
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L. T E D R O W , M.D., J. D.
American Board ot Psychiatry and Neurology

Lite Fellow American Psychiatric
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Association
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975 E FIRST SOUTH
SALT LAKE CITY, UTAH 84102
301 363 2024

April 17, 1969

Keith £. Sobm
Attorney at Law
2957 Lincoln lane
Salt Lake City, Utah 84124

RE: Benny Cummins
Emp:
D/I:
Claim:
Age:

Colortyme Rental/
Athens Company
8-23-84
84-21534

37

Lear Kr. Sohm:
I performed a psychiatric evalua- icr en this gentleman en
March 22, 1989, in iry office. Additionally I have reviewed
voluminous medical records going tack many years.
Chief Complaint:
Has low back pain radiating c o n both legs to toes.
History:
Kr* Cummins last worked August 23, 1984, when working for
Colortyme as a delivery man. He was pulling a dryer out of
a basement and the step broke in under him. He fell, landing
on his back and developed a herniated disc. He saw Dr. Erase:
who hospitalized him at Pioneer Valley Hospital. He was also
seen by Dr. Martin, orthopedist. CT scan showed a herniated
disc at L5-S1. He was referred to Dr. Soderberg who did an
injection of the disc Tfbut it didn!t work", following this
procedure he developed severe headaches which required use
of Percodan and Demeral off and on for six months. He was
not addicted to these medications.
Two years ago, March, 1987, Mr. Cummins- appeared before a
medical panel, Dr. Holbrook, Dr. Thomas and Dr. Moench. He
was rated 10% disabled for orthopedic and 1596 for psychological problems, diagnosed as Paranoid Schizophrenia.
Kr. Ourrn.Ins has been drawing a Social Security Disability
pension since May or June, 1987. He was* treated by Valley
Mental Health for 30 days in November, 1936, for paranoia.
He would not go into grocery stores because people were
talking behind his back and thinking critical thoughts.
5
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Page 2
Keith 2. Sohm
April 17, 1989
RE:

Eenny Cummins

People avoid 1 i i m,
a r e v;atching h i m .

K e t e .1 i e v e s p e o p 1 e a: : e s p } I: i g • u i l 1 11 m a i i • i

A b o u t o n e enonth a g o h e w a s told ti «a t the Industries. . . r- .-sjun
had set up a new hearing for him. He was entitled to certain
medical benefits from the Industrial Commission, he states,
that he did not receive.
He states he called ycu and was told he was on a permanent
partial and should te rated as permanent total disability.
He receives SSI $42.30 and 1312. CO SSA and $22 from State
Social Services monthly. He used to receive $708 from the
State Insurance Fund and this was discontinued in December,
1 GPA

Personal History
Mr. Cummins is 5 T H f f , weighs 244 lbs., and has no other
physical problems presently. He grew up in Arizona arid had
a 10th grade education. Fe was in the Coast Cuard f:^ three
and one-half years arr: received or hcncrstle diS'.;her?T. £e
has no criminal record. His mother was sobizcrhrer: '% a no.
died in the State Mental ^nsnita".
He has been divorced twice, recently one arc a Lcif years ago.
He has one son, age ] .,0; he sees him ev^-v ntv.^> weekend,
Mr. Cummins has had no hospitalizations for mental illness.
He has not had psychotherapy "for the past one year because
he moved and cannot drive due to his emotional state.
Mental. Status
EfeTTs' oriented as to time, place and person. No hallucinations
now or ever. Has had paranoid delusions. He is often depressed,
once took an overdose two years age. Presently he i s on no
medication; he used to take Elavil and Doxipin.
Cn examination Mr. Cummins is reasonably well dressed, is alert
and cooperative, He appeal's mildly depressed and dwells cn his
problems; no recent sufcidal +hinking. His memory i~ s !i^~ls
impaired (short-term). He is very limited socially. He lives
with a male friend, does not date, is asocial, hates to I-ave
the apartment. He manages his money ok, does not have a bank
account. He drinks an occasional beer, does not use street d ri ;igs
Pie smokes two packs of cigarettes p e r day,
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Page 3
Keith E'o Sohrr
April 17, 198?
R?.:

Senny Curnmii>s

lie dates his paranoid ideaticn somefinre since the accident
and denies any depressicii before the accioen^ olc-o, ?t
blames the accident for his life "going downhill". He believes his problems are still worsening.
Conclusion:
TtTis obvious that this gentleman is permanently disabled
because of his Schizoaffective Disorder, 295.70, which I
consider the better diagnosis. In addition, of course, is
the herniated lumbosacral disc causing him tc have a Chronic
Pain Syndrome. He has refused surgery and I suspect thax
his mental condition would defeat a favorable response even
if he would submit. He is a highly dependent, self-defeating
individual.
Judging from the records submitted to me, he did not seek
psychiatric treatment until 1985 for his depression. The
depression has responded to tricyclics in the past. His
mother probably endowed him with the genes that have led to
his psychotic thinking (paranoia). His psychiatric impairment
has been rated at 15% impairment of the whole man and I would
concur with this rating. The orthopedic (disc) problem has
been rated additionally at 10% and as the cause of his chronic
pain syndrome.
As far as pre-existence is concerned, obviously the orthopedic
problem did not. Ordinarily, ve ac not consider a psychosis
as being the result of an injury. In this instance he probably had a Personality Disorder of Mixed Type, 301.89, which
.ems
the psychiatric impairment as follows: 1096 pre-existing and
5% accident caused. Attention is called to the fact that he
is presently only mildly depressed even though he is off all
medication. He is not able to work presently because of his
paranoid ideaticn but this might respond to appropriate medication.
Resnectfullv submitted,

a

'Jaclc I . Tec r e v , K.D.

JIT:cw
cc:

/I >

Werkers Compensation Fu^i of Utah
Industrial Commission of Utah
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Date of I n j u r y ^" ^
Eapl oy e r £?£n T* ^

j

~yv"

BRIEF MZDICAL REPORT
(To be coo1 pie ted by treating physician)
RE:

F e m a n e n t lapa 11 "aent Eva, 11 i a t i uu I «

"7a^
Name of Applicant

1.

[I,I:J

applicant been released for usual vor*'*_

/-

What: dat-s ""

, i 11 f j p T IT i ij »fi in in r ? [ eased for 1 * ~* * ** * * •* "* /!-

T^
4.

If so, describe fully

^L^^T^A^T?

In case of permanent injury, on what date did or will the appliesn: reacn

a final state of recovery?

ld<X^

£<^

I-L^TA^C*^VX^.

Sc^^o

r.^^<i^-

L^^J^^

If there is a permanent injury, give your estiaa:** ,: .;,<».
percentage of loss of function:
££* %
c,.
Is tnere a asedioally demonstrated causal relat^onsnip ^N* 5 -'. *~e
industrial accident and the problems
you ha/e :een treating? ^ &**
Please explain as necessary:
-r ;'' .-„ - ^
^
,,
V

r '?'

^

iture

*Uf>T^>w^~

aedlca*

.O

"reagent

will

'

<i*.

*

* -equired
«?

<--*

as

a

result

—'

i

e p e r c e n t a g e of r e m a n e n t p h y s i c a l i a p a i r a e n t a r r i v e * ;,Ie t o
previously-existing conditions
- ^ e t n e r i*:e *o ^ r ^ - * « - 5 " f ~ * . r
disease or
*
, /i
C n ^ g . a ^ ti^i c a u s e s ?
T,
9.
a

''r.i: .3 :
• "x . * •> ^

13,
c r

s

- . n t ! 3 t o t a l p h y s i c a l i a p a l r a e . , * - , .* ->-,,
^ * - * « *. ^ • 1 n "•« * C i ng t h e i n d u s t r i a l i n j u r y ?

.
^ ^- ^

roa

."
industria*
injury
aggrav
" ^ ^ explain as necessary*

Dated t h i s

/£

day of

CifaUL

^

198 9

J/4-tl^ L iS-Vfiou>- M
? h y 3 i c i a n' 3 N aa e ( ? I e a s e ? r .i n:-)

Physician'0

Please r e t u r n t o :
. K e i t h E. Sohm
A t t o r n e y a t Lav:
2 0 5 7 L i n c o l n Lane
S a l t Lake C i t y , 84124
T e l e . 277-5874

S:^*3*

/ #&M
, t?^-/
,'', / ^ C
^W, L~
/

' ?hv3icianT^

Street
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Si^nat^re

Address

PFPENnr' r

_Ci;_

I AW O F F I C E S

AREA 801 "277,5874
531-8020

SOIIM & SOHM
A PROFESSIONAL. LAW CORPORATION

KEITH E. SOHM

2057 EAST LINCOLN LANE

DANA Q. SOHM

SALT LAKE CITY, UT 84124

July

6,

] 98S

Pretence concentrates on;
W cftmen s Compensation
* Pe> sonal Injury

R e : Benny Cummins,

Claims

• Re ::i/ Prop«rfy

Mr. Pat Wilde, Legal Adjuster
Workers Compensation Fund
P. 0. Box 45420
Salt Lake City, Utah 84145
Inj . 1 - 2 3 - 8 4 ,

Empl. Athens

Co,

Dear rdu,
I appreciated your offer to resolve this matter short of
a hearing. I think a hearing may be unnecessary but a conference with the Judge at the time of the hearing m^y resolve our
immediate p r o b l e m s .
1 am attaching my latest r e p o r t s . Di: Tedrow is very
specific in concluding that Cummins is not Permanent Total
but is in need of treatment. Alan Heal felt he might benefit
from psychological treatment and Michael James s ? v c ^ • - nr > f
disabled by psychiatric problems,
I

-e-r t , J d'-: * t--

r ne

s

• t.

1 would request and propose as follows:

2.
3.
4.

5.

fc
.- Hearing en 7: '-j* Disab: I: "' be deferred unti 1 after
Psychiatric t reatment,
Psychiatric t reatment my D r . Tedrow be approved.
That an excer cise, fitness or Spa program,, be, approved
as suggested b y D r. S o d e r b e r g.
That he be al lowed TTD lump sum dated b a d :: t : I I : • « 12 ,
1986 - the da te of disability found by Sc ::ia 1 Sec u,rity
and continuin g though a given treatment period. Di:
Tedrow says h e i s n o t released f o r u s u a 1 o r 3 i g h, t, d i 11,„ y
work.
That the Fund pay D r . Tedrow bill of $2 50' and D r .
Soderberg's b 1 11 of $5 0.

7
RespectfulLy ^ l b m i t t e d ,
cc Judge Moffitt, Erie Boorman
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PROGRESS NOTES

3JJ57fe^ - M-^t
#••
•

CUMMINGS, BENNY
3/15/89

HX:

30910

•
••

•
•

•

•• •

0 •

•• •

Comes in stating that he ^wants; his i^pj< checked again and also wants an
update letter sent to Mr.0 Ke\tfr Sqhry.
Further states that Workers
Compensation are denying fTiifi sofrfe"" b^nef i ts and in particular, weight
control program.
Continuing to have a lot of problems with pain in the low back of arthritic
nature. This includes pain in both buttocks. There is occasional pain
shooting down his legs, particularly the right, and also occasional
paresthesias in the right leg. Is stiff on arising in the morning and this
decreases some after he has been up and about. Some pain is present
continually* Any strenuous function aggravates the pain.
He has been taking Ibuprofen and states that it is messing up his stomach.
He has a lot of distress.

PX:

Moderate obesity with significant protuberant abdomen is present. He has
moderate to mild generalized limitation of motion of the low back. Neurologic
and straight leg raising are normal.

ADV:

Is advised regarding stretching exercises, strengthening exercises including
swimming, weight!ifting, etc., and also weight loss. I think a membership
in a spa so that he can utilize their facilities would be indicated. Also
should discontinue Ibuprofen.
Is on Social Security for total disability for psychiatric problems.
THOMAS E. SODERBERG, M.D./TL417

M//- +/ tfSNNY
£*

CUMMINS

30910

1-11-91

\

S t a t e s that he n e e d s follow-up e v a l u a t i o n of h i s back a.nd x-rays
to be t a k e n .
Is still having a 1 ot of ~~prob 1 e m s with pain in the 1 ow back noted
with initial a c t i v i t y after resting < i . e . on arising in t h e
m o r n i n g and after sitting for very
long).
Pain is low back and
i n c l u d e s the t a i l b o n e B.ri^a.
EXAM:
Low b a c k :
t h e r e is t e n d e r n e s s over the lumbo-sacral a r e a .
No
tend e r n e s s ov e r t h e c occ y x.
Ant er i or f1 ex i on t o f i ft y degr eesOt her d i r ec t i ons o f moti on
ar e f u l 1 .
St r ai ght 1 eg rai sing 1imit ed t o sevent y degr ees wi th
tight h a m s t r i n g s .
N e g a t i v e SST.
N e u r o l o g i c o f r e f l e x e s a n d ^ S & s n g t h s.rtB n o r m a l .
X-RAY: *

Lumbar spine: si gn i f i c ant ost eoar t hr i t i s at L5--S1. Dt her .joi nt s
have mild early diffuse osteoarthritis. This-diffuse-change i s ,
not related to his industrial arriripnil

PROGRESS NOTES
Li/, r?^/?;;. ,,•. LS.

^ZJPJL. r y

r, e

e

r

C »

p

c
«>

f r
r
«
r

v /

f

S S t a t e s t h a t we h a d pr ^ \ o\fdl y . I s e n * # « a •«. e t t e r t r , R t ^ t In^nr^nrp
Fund r e g a r d i n g s u g g e s t i o n * / * r
fepV^mfcership
t o a s s i s t i n w-i"nhh
r e d u c t i o n and m a i n t a i n i n g c ^ c c ^ q e r t & r ^ r ' bodv t u n i n g and
flexibility,,
T h i s was d e n i e d .
I s s t i l l o u r f e e l i n g t h a t r t b i ^ o:>i/?ci b e h e l p f u l i n i m p h ^ n r i h i q u a l i t y of l i f e .
; ;
;,rf
'
' " ' "" '•"
L e t t e r i s s e n t t o t h a t ;eif i e c t * o D i a n e A l l r e d a t W n r k ^ r «
Uompensat i o n F u n d . Q j ~* ~*
***
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INDUSTRIAL COMMISSION OF UTAH
CASE Mo, 86000391

BENNY CUMMINS,

Applicantf
vs.
ATHENS COMPANY, INC. and/or
WORKERS COMPENSATION FUND OF UTAH and
SECOND INJURY FUND,

Defendants.

* * * * * * * * * * * * * * * * * * * *

*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*

u-

r
FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER
4**-

T<G,

< / J »-»

.

_ .

Stele lnsi:rz.i^ Fund

HEARING:

Hearing Room 332, Industrial Commission of Utah, 160
East 300 South, Salt Lake City, Utah, on February 26,
1987, at 8:30 a.m.; same being pursuant to Order and
Notice of the Commission.

BEFORE:

Janet L. Moffitt, Administrative Law Judge.

APPEARANCES:

The applicant was present and represented by James
Haskins, Attorney at Law.
The defendants were represented by Patrick Wilde,
Attorney at Law.
The Second Injury Fund was joined in this matter, but
was not represented at the proceedings.

The issues to be addressed in this matter are as follows:
1.

Temporary total disability
date of February 28, 1986.
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compensation

beyond

the

BENNY CUMMINS
FINDINGS AND ORDER
PAGE TWO

2*

Permanent partial impairment and apportionment of said
impairment with the defendant Second Injury Fund for
pre-existing conditions *

Subsequent to the evidentiary hearing, the medical issues were
submitted to a special panel appointed by the Administrative Law Judge. The
Medical Panel Report was received and circulated to the parties.
No
Objections having been received, the Medical Panel Report is admitted into
evidence.

FINDINGS OF FACT:

The applicant in this matter, Benny Cummins, is a 35-year-old male,
who, at the time of his injury, earned $250.00 per week and had two
dependents,, The applicant had a history of several prior injuries to his
back.
Sometime shortly before 1978, the applicant had an incident while
hanging sheetrock at his home. At that time, he fell off a sawhorse and had
muscle spasms in his back* He was treated for that injury conservatively and
was off work for a couple of months. At the time, he was employed by
Kennecott Copper.
In August of 1978, the applicant was involved in an automobile
accident in which his vehicle ran into a slowly-moving dumptruck.
The
applicant was thrown forward by the impact and struck his head on the
windshield* He was admitted to West Valley Hospital for treatment and was
under the care of Dr. Robert Home. A myelogram was performed at that time.
The applicant was diagnosed as having a cervical strain and a lumbosacral
strain. Although he did not develop pain in his low back immediately at the
time of that accident, he did develop pain later with radiation of the pain
into both legs. He was given a cervical collar to wear, as well as pain
medication which included Percodan, Valium, Motrin and several others. The
applicant continued to take pain medication until sometime in 1981. At the
time of his injury, the applicant had been working for Kennecott, but was
unable to return to his job and was eventually laid off because of the
injury.
He had difficulty climbing stairs and pain with any prolonged
activity. He saw Dr. Barbuto and Dr. Goldstein for severe headache problems
following the accident. His headaches continued for several years following
that time. He was also referred to Dr. Rische for biofeedback treatments.
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Between 1981 and 1984, the applicant worked at four or five different
jobs and did not have any noticeable pain or problems with his back. He was
hired by the defendants in April of 1984 to handle past-due accounts on
collections and to do deliveries of appliances.
On August 23, 1984, the
applicant was at a customer's home to deliver several appliances.
He had
placed a dryer on a dolly and was walking backward up some stairs, pulling the
dolly after him. As he did so, one of the stairs split and broke, causing him
to fall backward and strike his low back on the edge of the steps. He had
immediate sharp pains in his low back, but was able to continue loading the
dryero
He reported the incident the following day to his supervisor and
received permission to seek medical care. At that time, he saw his family
physician, Dr« Burton Brasher*
He saw Dr. Brasher the Monday following the
industrial accident.
At that timef Dr. Brasher recommended bedrest and
medication for a week. Because the condition did not improve, the applicant
was placed in Pioneer Valley Hospital in late August of 1984 for some
conservative care. The applicant was also referred to Dr. A. F. Martin, an
orthopedic surgeon. Dr. Martin released the applicant from the hospital after
approximately a week. He continued to see him, however, for several months.
Based on the results of several examinations, Dr. Martin decided to refer the
applicant to Dr. Robert Morrow for possible chemopapain injection.
Some
difficulties developed with Dr. Morrow concerning the issuance of medication
and the applicant then elected to begin care with Dr. Thomas Soderberg.
Dr. Soderberg first examined the applicant on December 5, 1984.
Shortly thereafter, he underwent chemoneucleosis at L.D.S. Hospital.
That
surgery was performed by Dr. Soderberg.
Following the injections, the
applicant has had a difficult recovery and has undergone periods of physical
therapy. He has also been under heavy medication at times. The applicant did
not have a successful reaction to the injection and his pain has remained
constant, with shooting pains frequently down his right leg. Dr. Soderberg
has indicated that surgery might be of benefit to the applicant, but at the
time of the hearing, the applicant had not elected to have surgery.
Dr.
Soderberg initially issued a rating of 25% of the whole person in this
matter. The applicant was seen by Dr. Edward Spencer in March of 1986, and
was given a rating of 6% of fehe whole person. Because of the continued pain
and other difficulties, the applicant has been receiving psychological
consultation and therapy from Salt Lake Mental Health since November of 1986.
He has been under the care of Dr. Lois Clark. He receives two medications to
help with depression and behavior. He also receives some pain medication from
Dr. Soderberg.
The medical panel assigned in this matter found that the
applicant was not temporarily and totally disabled after the date of February
28, 1986. The applicants total combined impairment was found to be 24% with
13.5% due to the industrial accident in* 1983 and 10.5% due to pre-existing
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conditions.
It was the panel's opinion that the industrial injury did
medically aggravate a pre-existing impaired condition of the applicant. As
far as future medical treatment, it was the panel's opinion that the appLicant
would need further counselling with reference to his reaction to the
industrial accident, periodic orthopedic review of his status, including
prescription medications, some physical therapy and direction with reference
to weight control. Mo Objections having been received, the Administrative Law
Judge adopts the findings of the medical panel as her own.
An adoption of the medical panel findings would indicate that the
defendants, Workers Compensation Fund of Utah, are liable for a 13.5% of the
whole person payable at the rate of $177.00 per week for 42.12 weeks, or a
total of $7,455.24.
Commencing February 28, 1986, the defendants have
advanced a total in permanent partial impairment of $7,731.36. This would
indicate that there has been an overpayment of $276.12. That amount will be
refunded to the defendant insurance carrier from the award to be made from the
Second Injury Fund.
The Second Injury Fund would be liable for a 10.5% of the whole
person, or 32.76 weeks at the rate of $177.00 per week, or a total of
$5,798.52. After the overpayment made by the defendant insurance carrier has
been deducted, there remains a balance due and owing to the applicant of
$5,522.40. An attorney*s fee in this matter will be based on the applicant's
total permanent impairment award of $13,253.76, minus the 6% offered by the
defendants of $3,313.44, leaving a remainder of $9,940.32. Pursuant to
Industrial Commission Rules, 20% of that amount would be $1,988.06 due in
attorney's fees. This amount shall also be deducted from the Second Injury
Fund award to be made. This would leave a remainder due and owing to the
applicant in a lump sum of $3,534.34.

CONCLUSIONS OF LAW:

The applicant in this matter, Benny Cummins, sustained injuries as
the result of a compensable industrial accident on August 23, 1984, and is
entitled to benefits in accordance with the Aforegoing Findings of Fact.
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ORDER:

IT IS THEREFORE ORDERED that the defendants, Workers Compensation
Fund of Utah, pay the applicant, Benny Cummins, compensation at the rate of
$177.00 per week for 42*12 weeks, or a total of $7,455.24 as compensation for
a 13c5% permanent partial impairment resulting from injuries sustained in his
industrial accident on August 23, 1984. The defendants have advanced a total
amount of $7,731.36, leaving an overpayment of $276.12 which shall be deducted
from the Second Injury Fund award to be made hereinafter.
IT IS FURTHER ORDERED that the defendants pay all medical expenses
incurred in this matter; said expenses to be paid in accordance with the
Medical and Surgical Fee Schedule of the Industrial Commission.
IT IS FURTHER ORDERED that the Administrator of the Second Injury
Fund prepare the necessary vouchers directing the State Treasurer, as
custodian of the Second Injury Fund, to pay the applicant, Benny Cummins,
compensation at the rate of $177.00 per week for 32.76 weeks, or a total of
$5,798.52 compensation for a 10.5% impairment resulting from pre-existing
conditions which were aggravated by the industrial accident. Said payment is
to be made in a lump sum, minus the reimbursement to the defendant insurance
carrier and the attorney's fees to be awarded hereinafter.
IT IS FURTHER ORDERED that the Administrator of the Second Injury
Fund prepare the necessary vouchers directing the State Treasurer, as
custodian of the Second Injury Fund, to pay the Workers Compensation Fund of
Utah the sum of $276.12 as reimbursement for overpayment in permanent partial
impairment.
Said amount is to be deducted from the aforesaid award of the
applicant.
IT IS FURTHER ORDERED that the Administrator of the Second Injury
Fund prepare the necessary vouchers directing the State Treasurer, as
custodian of the Second Injury Fund, to pay James C. Haskins, attorney for the
applicant, the sum of $1,988.06, as attorney's fees in this matter, said
amount is to be deducted from the aforesaid award of the applicant.
IT IS FURTHER ORDERED that the defendants, Workers Compensation Fund
of Utah, shall be entitled to reimbursement from the defendant Second Injury
Fund for 43.7% of all temporary total disability compensation and medical
expenses paid in this matter upon the submission of a verified petition to the
Administrator of the Second Injury Fund indicating the amounts so expended.
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IT IS FURTHER ORDERED that any Motion for review of the foregoing
shall be filed in writing within fifteen (15) days of the date hereof,
specifying in detail the particular errors and objections, and, unless so
filed, this Order shall be final and not subject to review or appeal.

Passed by the Industrial Commission
of Utah, Salt Lake Cityt Utah, this
n&£day of June, 1987.
ATTEST^

-66-

CERTIFICATE OF MAILING
I certify that on June j ? 0
1987, a copy of the attached
Findings of Fact, Conclusions of Law and Order was mailed to the following
persons at the following addresses, postage paid:

Benny Cummins
7456 South 2920 West
West Jordan, UT 84084
James C\ Haskins
Attorney at Law
5085 South State Street
Murray, UT 84107
Pat Wilde
Attorney at Law
Workers Compensation Fund of Utah
Erie V. Boorman, Administrator
Second Injury Fund

INDUSTRIAL COMMISSION OF UTAH

*^jLuy * •

A^Jja^

A/\Janec N. Moriarty
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MADISON H THOMAS, f
8TM A V E N U E & C S T R E E T
SALT LAKE CITY

U T A H 841

Janet L. Moffitt
Administrative Law Judge
Industrial Commission of UtaL
160 E. 300 SoTP.O. Box 510250
Salt Lake City, Utah 84151-0250
Date of Panel: 17 November 1989
Re:

Benny Cummins

Inj:
8-23-84
Emp: Athens Company, Inc.
Report of Medical Panel
A medical panel consisting of Drs. Boyd G. Holbrook, Robert H. Burgoyne and Madison
H. Thomas, with the latter as chairman reviewed the case of Benny Cummins with
reference to an injury reported to have occurred on 23 August 1984, with special concern
for whether there has been a change in the impairment rating which was reported three
years ago.
The medical file was reviewed including X-ray reports, with special reference to more
recent examinations which have taken place since the panel reviewed the case previously.
He was examined by members of the panel, and the panel members have consulted with
one another regarding conclusions.
The applicant was cooperative in reviewing his history with the panel members, although
he tended to avoid eye contact with the examiners. In the interval he indicates he has
continued to have difficulty with his back, with it becoming "real bad" in cold weather.
The pain is felt in the lower back and spreads to the hips. Occasionally this bothers him
on getting out of bed in the morning. He found he was unable to shovel snow last winter,
but generally his activities have not been limited. He feels he should exercise but is not
able to go to the spa to do this. He reports that the legs are involved with the pain less
often than the back. The pain spreads down as far as the back of his calves on each side.
The pain is present to some extent each day and will persist throughout the day. He has

2
a feeling of numbness and tingling over his feet.
He continues to take medication regularly, using Ibuprofen 800 mg two or three times a
day. He finds this bothers his stomach to a variable ^xtrju. He continues: under
treatment by Dr. Soderberg who saw him last in April 1989 and took X-iajs: He indicates
Dr. Soderberg did not suggest anything new for him to do at that time. He spends much
of his time in his own living accommodations and reads a great deal He does not have
a television. He sleeps poorly but also feels he could sleep at times for days on end.
The applicant feels he continues to need psychological help. He recalls being hospitalized
in 1986 for about a month but did not like the facilities there* He feels counseling has
helped him and for a while he was on Amitriptyline and feels this helped him somewhat.
He has had occasions of anxiety feelings and about two weeks ago had one of these
attacks which led him to go to FHP because of a feeling he was suffocating He indicates
this has occurred on as couple of previous occasions. He feels frustrated because he can't
see his SOIL

He indicates there have been no major illnesses or injuries in the intervjiL His weight is
now 240 pounds, compared to a maximum of 245 which occurred after his accident. He
was given a new pair of glasses last month and they are satisfactory. He feels his neck
is "fine" and there are no problems with the upper extremities. He has no weakness of
muscle function in any part of his body. He denies headache. He feels generally that he
has worse health and that he is psychologically worse.
He has been identified as totally disabled by Social Security officials and is receiving full
Social Security benefits at this time, as he has from shortly after the time of his last panel
evaluation. He questions the Industrial Commission having different rules from Social
Security.
Reference to his follow-up medical records fails to disclose any clearly objective changes
on which to base a change in his impairment rating with reference to his back.
EXAMINATION: Examination revealed an applicant who appeared in a good general
state of health. Weight is 240 and height 5 feet 11 inches. He walked and moved about
on the examining table without apparent difficulty. Although cooperative, at times he
seemed to have some difficulty in understanding and following instructions until they were
repeated. Blood pressure 135/80 and pulse was 80 and regular.
The applicant could bend forward to within 12 inches of the floor and in the sitting
position the legs could be extended fully. There was no limitation of extension, flexion or
lateral bending or rotation. He could stand-on toes or heels without difficulty. There was
no spasm of back muscles. Straight leg raising was free to SO degrees on each side, with
tight muscles being the limiting factor and the sciatic stretch test negative. The
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paravertebral muscles were not tender, but he reported 1M tenderness over the-upper
sacrum and over L4-5, without tenderness at other levels.
Upper extremity range of motion and strength were normal The neck nad normal range
of motion. The hips showed a report of discomfort on flexion to 110 degrees, out rotation
and other maneuvers were not remarkable. He reported sensitivity over the posterior
crests of the ilium and over the superior gluteal region. The knee and foot showed no
abnormality of motion or strength. Calf and thigh measurements were equal at 38 and
60 respectively.
Reports of X-rays have been reviewed and it is concluded that no additional X-ray study
is needed at this time.
Details of the psychiatric evaluation are as recorded by Dr. Burgoyne and are an
attachment to this report.
Assuming but not deciding that the applicant was involved in circumstances as outlined,
the panel concludes in terms of reasonable medical probability as follows:
1)
The applicant's total impairment from all causes and conditions has not
changed significantly in the interval since the last panel report
2)
The percentage of permanent impairment attributable to the applicant's
industrial injury has not changed since the previous report
3)
The percentage of impairment attributable to previously existing conditions
has not changed since the previous panel report
Comment on Items 1-2-3: A careful comparison of the present examination findings
both physically and psychologically suggests that the applicant continues to show
approximately the same level of impairment as reported previously. He does continue to
have symptoms of pain and concern about his back which are not unusual for an
individual with this level of rateable impairment for the back. His psychiatric function at
this time appears not significantly different from his status previously, or at least remains
within the levels of impairment Suggested by the AMA Guidelines as appropriate.
4)
The medical treatment for psychiatric problems over the past years has been
reasonably related to the industrial injury and to the pre-existing conditions in the
proportions previously reported, as there has apparently been no intervening physical or
psychiatric event of major proportions to indicate otherwise.
5)
Future medical treatment will include periodic follow-up by his personal care
physician with referral as appropnate for onhopedic review and with reinforcement of the
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value of weight control and personal activity and exercise. iV seemsraJfrety'-lfcat-physical
therapy can change his picture much, beyond pertiaps refreshing him on the kinds of home
activity programs he might utilize. Continuing availability of periodic counseling will be
helpful in a supportive fashion, with use of medications:a? may be: deemed ,:aFPf°Priate
from time to time. It does not seem likely that dramatic; diangts in his scaois wiil occur,
but periodic contact will be useful in helping to avoid any increasing difficulties, and
maintain an awareness of possible rehabilitative measures should his condition improve
appreciably.
Members of the panel will be happy to try and respond to any additional questions if it
would be helpful.
Respectfully submitte

Madison PL Thomas, Mi>.
Panel Chairman

Boyd G. Holbrook, M.D.
Panel Member

Robert H. Burgoyne.
Panel Member
MHT:csw
Attachments: Psychiatric Report, R.H. Burgoyne, M.D.
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November 17, 1989
PSYCHIATRIC EVALUATION
Patient Benny C. Cummins

Mr. Cummins is a 36-year old, white, divorced male who was injured at work reportedly on August
23, 1984. He refers all of his mental problems to that date. He says that since the accident he's been
depressed, not before. He said he had a beautiful house and family before this and doesn't now. He
says he's living alone now and has since July. Prior to that he lived with a roommate for a year.
He doesn't do anything at day except read a little and listen to his radio. He says he doesn't socialize.
He says he doesn't drive. He says he's lonely and cries some.
Patient says that his mental state is not getting better. He says he's not suicidal. He says he does hear
things when nobody's there. These are vibrations which tell him he can't do this and that. He says
he feels like everybody knows what's going on, and he feels like people are watching him.
The patient told me that he was working for the Athens Corporation when he fell down some stairs
and hurt his back* He didn't have surgery and didn't want any surgery.
Past History: Patient born in XllinoiSo He has been married twice, the first time for a year, the second
time for 10 years, productive of one son. He hadn't seen him since February and this is upsetting
the patient His last divorce was July of 1987.
Patient's father died four years ago of a heart attack at age 70. Patient's mother died of emphysema
at age 64. She had what he called a nervous breakdown and was in the state hospital.
Patient has been treated at Valley Mental Health. He was on some medication he said, but he was
denied medical benefits and hasn't had any medicine for quite a while. In the past he took Mellaril,
Elavil, and TriaviL He says he owes the Valley Mental Health $240, and therefore they won't see him
anymore. The patient says that he stays awake for days and days sometimes and then sleeps for
days and days. He said again he has no social life. He says he doesn't drink except maybe sixpack
of beer in a week.
Diagnosis:

Axis I, chronic undifferentiated schizophrenia with paranoid features; Axis II, none;
Axis III, I can see no reason to change the stressors as indicated by Dr. Moench two
years ago. Existing factors or genetic loading 50% of his problem and the accident
probably the other 50%.

The prognosis for much change is poor.

:so
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